UHITED STATES DISTRICT COURT @@ [i ﬁ

DISTRICT OF MIMNESOTA
Criminal Ma. 4-B5-82(%5}
Civil B, 9%9-28 {RGR])

JOHN GREGORY LAMBROS,

]

]
Petitioner, ]

] GPPOSITICN OF THE UNWITED STATES
V. ] To PETITIONER'S MOTION TO

1 VACATE ALL JUDGMENTS AND

UHMITED ESTATES OF AMERICH, ] CRDERS

]

Respondent. }

Petitioner John Gregory Lambros, who was conviceed after a
Jury trial in 1892 of drug trafficking cffenees, has filed a gro Ba
*Motion Eto Vacate All Judgments and Orders by United Statenm
Digtrict Court Judge Rohert <. Renner Fursuant teo Rule ga{b) (&) ~*.
Judge Renner did oot preside over Lambroa* trial or original
Bentencing [(Judoge Murphy did)y, bBut did re-asatenge Lanbhrosm
Eollowing a l1imited remand from the Eighth Cirnuit.. Lambrom
alleges that all of Judge Renner’'s orders ahould be vacated beacauas
Judge Remner waa the United States Attorney for the Dietrict of
Mirmeanta 20 years earliser when Lambros wap convicted in a
differant federal cape. Patibion ae Z-3.

Althcugh Lambroa® motion purporte ta be bBrought under Buls
E0(b) (6] of the Federal Rules of Civil Procedure, 1L must ba
treated as a petition pursuant to 28 U.5.2. § 2288 in chat Lambros
ia ¢ellaterally attacking his conviction and pentence. E.g..
bolder v, fymentrout, 983 F.2d 98 {8th Cir. 1953); Blair v,

Arnontroout, 97€ F.2d 1130, 1134 (Atk {Cir. 1292); Upnited Stakos v,
Arpeld., 2401 WL 435648 (D.Minn. 2001). As shown below, because



this is a succesgive section 22585 petitien for which Lambras has
net obtained Court of Appeals permisaion to £ile, thaia Court lacks
juriediction apd the petition should be summarily diamisaed.

STATEMENT CF FACTS

Fatirioner John Greégary Lambraos was ponvicted after a jury
trial in 1993 of several countes of coraine trafficking. Beocause
Lambroa has twa prior faleny doug convictions, the Diatrict Court
{Tudge Cilana Murphy] initially aentenced him to a manddatory life
sentence of imprisonment. 21 U.S5.C. £ B41(k) (1Y {A).

Lambros appealed his mandatory life senrence tp the Eighth
Circuit. The Eighth Circuit vacated the mandatory life sentence on
the ground that Lambros' criminal conduct cocurred priar to the
eractment of the mandatory life eentencing provision. mited
fitgteg v, Lambros, 6% F.id 658, 7040 (&8th Cixr, 1595), gext. demjed
116 S5.Ct. 796 {199&}. The Eighth Cireuwit affirmed Lambros'
conviction in all other respecta and remanded for re-sentencing.

By the time of re-Bentencing in eérly 1597, the rase had heen
re-agsigned from Judge Murphy to Judge Renner. Ar re-gentencing,
the gquidal ine range was correctly computed withouwt objection to be
360 moncha - 1ifs impriacoment, The government regquested a
gentence of 369 months, The District Court then impoesed a sentence
of 340 months. The Eighth Circult subasdqueantly affirmed the ze-

sentencing in an unpublished cpinion. Exhibit 1.



HISTORY QF SECTYON 22355 PETITICHS

The present pebitien is Lambres® fifth post-cenvichtion
collateral atback on hia conviction and sentence. The fizet sudh
peticion was filed ar the time of hia re-sentencing.s fge Exnibit
2 at 2. Alrheugh styled a5 a motion pursuant to Federal Rule of
Crimirzal Progcedure 33, the District Court construed the petikion ase
a habsag corpus petition and denied 1t Id.

Lambreos' eecond pebtition wap filed on April 18, 15%7. The
Cigtrlict Court denied ic as pucreasive ar, alternabively, as
withaut mexrit, Jd.

Lambros' third petition was filed on January 7, 199%. Dockst
Mumber 222. The Diatrrict Courr digwmiegsed it for lack of
juriadicrtien because Lambroes had not obtained autherization from
the Bighth Cirouit to file a guccesaive petition. Exhikit 2. The
BEighth Cirenir affirmed the diamissal of the third petition in an
vnpublished order. EBExhibit 3.

Lambrogs’ fourth petiticn was Eiled in thae Zighth Circuit on

June 29, 2001 as a motien for leave to file a second or a

guccesasive geskion 2255 petition. Exhibit 4 (cover pagel. The

fourth patbition ia based on Apprepdl v, Mew Joergcse, 124 5.0t 2344

{2000]1. The Eighth Circuit has neot yet reled on that petaibion.
AR GUMENT

Ae shown above, this ia Lambreesa® f£ifth section 2355 petition

(or eguivaleet). Aa guch, Lambros may not file it directly :in thia



Court. Under the Antiterrorism and Effective Deach Penalty Act of
19%9¢ {AEDPR}), a federzl priecner muat abtain certification from the
appropriate court of appmals, prior te filing the petiktion in
district gourt, cthat his second or succeasive section 2255 petition
relisa on either:

1] newly diacovered evidencea that, if proven and viswed in
light of the evidance ap & whole, would be gufficient to
eatablish Dy clear and convincing eyidencse chat npo
reasonable factfinder would have found the movant guilty
of the offense;: or

2} a new tule of conatituticnal law, made ratroactive o
casesd on collateral review by the Supreme Court, that waa
previgualy unavailable,

28 U.5.C. § 2255,

The Eighth Circuit hasz held that this prior certification ruie
ia "abeslute,"” Lo V. ited , 2000 WL 1610732 (8%h Cir.
2004) [(per curiam) [unpublished) ([(copy attached as Exhibhit 5).
*Priponers may not svade the statutory [certification] regquirement
by simply filing a aecond or successive § 22556 motion in the
diptrict court.”™ Igd. When a prisgner fails to comply with the
certification reguirement, the digtrice court "lack[s] the power
arid autherity to entertain [the] mobicen.” Jd.; g=a alps Upited
gtateg v, Allen, 157 F.3d 661, E£64 (5th Cix. 199B);: Nelgom v,
Upited Statea, 115 F.3d 134 {2d Clr. 1927).

In this cage, it is undiaputed that Lambros has not svVen

attempted to comply with aection 22557z certification requirement,

but inatesd hag filesd this successive petiticon direcbily i Ehe



district court. hAccordingly, this Court lacke juriediction and cthe
petition must be spmmarily dismissed.

It should be noted that, even if Lambros were to apply to the
Eighth Circuit for permission ta file a surcessive pebiticon haped
on an allegqed conflict of intereat an the part of Judge Renner,
surh permisaion would not be granted. Lambros* claim doee not £it
either of cthe twoe criceria set forth above for a successive
petition. A8 to che firar eriterien, the fact bhat Judge Renner
Freviocuely was the United States Abtorney for the Digbrict of
Minnesota hardly constitutea newly discovered svidence. Ewven if it
did, it is not che type of evidence chat would have produced an
acgquittal at trial. Judge Renner did not preside ovar Lambros’
brial, Judge Murphy did. Judge Renner entered the case only at the
time of re-sentencing, asveral yesars after Lambrpe®' comvictian.

AR to the second criterion, Lambroa” conflict af interest
claim cbvicualy does notbt rely ofi & new rule of conetitutional law
made Tetrpactive by the Supreme Court to cases on oallataral
review.

For the Forsgaing reapans, Lambros® supcezajve petition should
be summarily dismiaged.

Reapectfully submitbed,

Dated: It:u:t:::]:mrfI E ., 2001 THCOMAS B. HEFFELFINGER
United States ALtarney

J- eizcgﬁ/m
i FFRE{ 5. PAULSEN
Asalstant U.5. Attorney
Arrorney I Bumber 144332



